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What we will cover today

v New whistleblower laws
+ Who can be eligible whistleblower

v Who can you make a
whistleblower disclosure to

v What protection is offered

v How to make a disclosure

v How whistleblowing impacts
confidentiality

v/ Examples

v Q&A




New legislation —what it means for
you



TASA changes affecting you

Amendment

1. Expanding whistleblower protections

Start date

5. Information sharing with prescribed disciplinary
bodies

2. Public register changes 1 July 2024
3. Extending TPB investigation powers
4. Information sharing with Treasury

1 June 2024




New whistleblower laws

 New whistleblower laws commenced
on 1 July 2024.

» They extend protections to
individuals who ‘blow the whistle’
about a related entity to us, where
they believe the information may
assist in performing our functions or
duties under the TASA.

« Whistleblowers play a critical role in
the early detection and regulation of
tax practitioner misbehaviour.




Whistleblower protection

To qualify for whistleblower protection,
you must:

* be an eligible whistleblower

* make the disclosure of information to
us or to the Commissioner of
Taxation

« consider that the information you
provide may assist us to perform our
functions or duties under the TASA.




Eligible whistleblowers IJ:

A4S

To be eligible for protection, you must be an individual who is, or has been, in a
relationship with the entity you're disclosing information about. This includes:

an officer .
an employee of the entity

an individual who supplies services
or goods to the entity

an employee of a person that
supplies services or goods to the
entity

an associate of the entity

a spouse, child or dependent of an
individual referred to above, or a
dependent of an individual’s
spouse

an individual prescribed by the
Taxation Administration Regulations
2017 in relation to the entity.



Who can you make a
whistleblower disclosure to



Disclosures by eligible whistleblowers that S ;;i
gualify for protection

« The TPB or the Commissioner if the information may assist in performing
functions or duties under the TASA.

» The Commissioner if the information may assist in performing functions or
duties under a tax law.

* An eligible recipient (tax agent or BAS agent) if you:

* have reasonable grounds to suspect the information indicates
misconduct, or an improper state of affairs or circumstances, in relation
to tax affairs, and

» consider the information may assist the eligible recipient to perform their
functions or duties in relation to the tax affairs of the entity or an
associate of the entity.



What if you are not an eligible whistleblower?

You can still qualify for protection as an
individual if you make a disclosure to:

* alegal practitioner

« a medical practitioner or
psychologist

« an entity prescribed by the
regulations.



Protection for eligible
whistleblowers



ldentity protection

If you are an eligible whistleblower, it is illegal for us to disclose your
identity, or information that may identify you, unless the disclosure is:

made to an authorised body

made with your consent; or

not of your identity and is reasonably necessary for the purposes of
investigating misconduct, or an improper state of affairs or
circumstances, to which your whistleblower disclosure relates and we
have taken all reasonable steps to reduce the risk.



Civil, criminal and administrative liability protection <“.*

* You won't be subject to civil, criminal or administrative liability for
making a disclosure to us if you are an eligible whistleblower.

« The information you provide is not admissible in evidence against you
in criminal proceedings and you cannot be penalised unless the
information you provide is false.

* You will receive immunity from disciplinary action and cannot be
sanctioned if you disclose information about your client.



Poll 1 ’."‘\

« Angelais a tax agent and an employee of Tax Management
Professionals.

« Jason is Angela’s manager and senior tax agent in the practice.

* Angela observes Jason promoting special tax structures to clients
which do not appear to meet the tax laws.

 If Angela discloses her observations about Jason to the ATO and TPB,
will she qualify for protection under the whistleblower legislation?



Poll 2 ‘.“

« Andrew, a registered BAS agent is asked by his client, Claire to lodge
an amended BAS for her business to report false amounts of salary and
wages and PAYG withholding.

« When Andrew queries the amounts, Claire advises if he is not willing to
lodge an amended BAS, she'll find another BAS agent who will.

« Andrew declines Claire’s engagement and discloses this information to
the Commissioner.

 |s Andrew protected under the whistleblower laws and has he complied
with his TASA obligations?



Making a disclosure



How to make a disclosure to us

You can only qualify for whistleblower
protection if your disclosure is made
to us on or after 1 July 2024.

To make a disclosure to us, complete
our complaints form.

Provide as much detail as possible,
including any relevant
documentation.




What happens after you make a disclosure?

* You'll receive an acknowledgement
with a reference number.

» If we determine that your complaint
Is a complaint we can act on, we
will undertake further enquiries.

* We may contact you for further
information.




How does whistleblowing impact
confidentiality



Confidentiality of client information -3

« Under Code item 6, you must not disclose any information relating to a
client’s affairs to a third party unless you have:

« obtained the client’s permission; or

« thereis a legal duty to do so.

» It's only necessary the information relates to the affairs of a client. It
doesn’t have to belong to the client or have been directly provided to you
by the client.




Who is a third party?

A third party means any entity other
than the client and the registered tax
practitioner. A third party includes:

» arelated entity of the client and/or
tax practitioner

« any entity that is engaged to
outsource work

* entities that maintain offsite data
storage systems.




Disclosing client information

» Before disclosing information relating to your client’s affairs to a third
party you should:

» clearly inform your client about the information you are disclosing

« advise your client to whom and where the disclosure will be made

e obtain your client’s permission.

» You may also disclose information relating to your client’s affairs to a third
party without your client’s permission if you have a legal duty to do so or
under the whistleblower legislation.



Legal duty to disclose )

* Alegal duty to disclose can include providing information to:
« the TPB under a notice issued under the TASA

» acourt or tribunal pursuant to a direction, order, or other court
process

» the ATO concerning taxation laws (subject to legal professional
privilege).

» If you're concerned whether there is a legal duty to disclose client
information, you should consider seeking independent legal advice.



Examples



Example 1 “%

Tax agent misconduct

« Tom is a tax agent and partner in a tax and accounting firm.

* He becomes aware that another tax agent, Kate, has been disclosing
details relating to her client’s affairs to a third party without the
client’s permission.

« Tom discloses his observations to us. Tom is eligible for whistleblower
protection because:

* heis an eligible whistleblower (being an associate of Kate); and

» the disclosure to us will assist us to perform our functions or
duties in relation to Kate.



Example 2 “%

Tax agent as an eligible recipient

* Mary is an employee at a car wash business.

« She discovers some of her colleagues have been advised to request
cash payment so the business can understate sales and avoid income
tax.

« Mary makes a disclosure to Noah, the registered tax agent for the
business, as she believes this will assist Noah in performing his
functions or duties in relation to the tax affairs of the business.

« Mary is eligible for whistleblower protection.



Poll 3 ‘-"

Caroline is a registered tax agent and becomes aware that one of her
clients, Montana Pty Ltd, is pursuing a special tax structure which does
not meet the tax laws.

She is unsure whether the whistleblower laws apply to protect her, so
she seeks legal advice from a legal practitioner.

In doing so, Caroline discloses information relating to the affairs of
Montana Pty Ltd and their involvement in a tax avoidance scheme to
her legal practitioner without her client’s permission.



Poll 4 ‘.“

Sharon is a registered tax agent and an APESB member subject to the
NoCLAR framework.

She identifies a client’s non-compliance with a taxation law and applies
the NOCLAR framework and made a disclosure to the Commissioner of
Taxation.

NoCLAR does not create a legal duty to disclose this information to the
Commissioner of Taxation and Sharon has not received her client’s
permission to disclose the information.



Consequences for failing to comply

Termination Suspension Written

caution



Questions



Stay In touch with the TPB

m tpb.gov.au

. tpb.gov.au/contact

Australian enquiries
1300 362 829

Overseas enquiries
+61 2 6216 3443
Our enquiry lines are open

Monday to Friday 9 am to 5 pm
(Sydney time)

f facebook.com/TPB.gov
IN linkedin.com/tax-practitioners-board
X twitter.com/TPB_gov_au

3 outube.com/TPBgov



Disclaimer 0

The information included in this webinar is intended as a general reference for users. The information does not

constitute advice and should not be relied upon as such.

While the Tax Practitioners Board (TPB) makes every reasonable effort to ensure current and accurate information is
included in this webinar, the TPB accepts no responsibility for the accuracy or completeness of any material contained

in this webinar and recommends that users exercise their own skill and care with respect to its use.

Links to other websites may be referenced in this webinar for convenience and do not constitute endorsement of

material on those sites, or any associated organisation, product or service.

Copyright is retained in all works contained in this webinar. Unless prior written consent is obtained, no material may
be reproduced, adapted, distributed, stored or transmitted unless the reproduction is for private or non-commercial

purposes and such works are clearly attributed to the TPB with a copy of this disclaimer attached.
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