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What we will cover today

v The new legislation

v When the requirements take
effect

+ Transitional arrangements

v What do these changes mean for
me?

+/ The consultation process

' False or misleading statements

v Conflicts of interest and
maintaining confidentiality in
dealings with government

v Q&A




New legislation —what it means for
you



Background /@

* In March 2019, the Government announced an Independent Review
into the effectiveness of the TPB and the TASA.

* The review recommended a legislative instrument power to be able to
supplement the Code.

» Following public consultation a new Determination was finalised.




Transitional approach %%

» 8 additional Code obligations introduced.

« They are consistent with the existing key principles and broader objectives
of the Code.

» The Minister announced a transitional period to provide certainty for
industry.

« We will take a pragmatic approach to implementation.

» Before implementing new policies, we will consult.




New Code obligations L}:

« Upholding and promoting the
ethical standards of the tax
profession.

« False or misleading statements.

« Conflicts of interest in dealings
with government.

« Maintaining confidentiality in
dealings with government.

Keeping of proper client records.

Ensuring tax agent services
provided on your behalf are
provided competently.

Quality management systems.

Keeping your clients informed of
all relevant matters.



Keeping proper client records

The determination requires you to
keep records that correctly record all
services you provide, or are
provided on your behalf, to each of
your clients, including former clients.

Records must be retained for at least
5 years after the service was
provided.

This is particularly important when
disputes or queries arise.




Tax agent services provided on your behalf are competent

* An employee, is not required to have
detailed knowledge and skills in
relation to all services provided by
the tax practitioner, but must have
knowledge and skills appropriate to
the services provided on the tax
practitioner’s behalf.

» The level of supervision that is
appropriate will differ from entity to
entity.




Quality management systems

The determination requires you to
establish, maintain, document and
enforce a quality management
system to provide confidence that
you are compliant with the Code.

The extent of internal controls in
place will differ significantly based on
the size of practices, the level of
engagement by a tax practitioner on
the tax agent services being
provided, and the complexity of the
services being provided.




Keeping clients informed of relevant matters

The Determination requires you to
advise all current and prospective
clients of:

« any matter that could significantly
influence their decision to engage
you, or to continue to engage you

 that the TPB maintains a register of
tax practitioners and how to access
and search the reqister; and

« how to make a complaint about a tax
agent service you have provided.




Upholding and promoting ethical standards

« The determination requires you to not engage in conduct that may
undermine:

« public trust and confidence in the integrity of the tax profession or tax
system.

» the collective work of the tax profession to uphold and promote the
Code, public trust and confidence in the integrity of the tax profession
and tax system, or individual accountability within the profession.

» This applies to tax practitioners in any professional role.

« In practice, this obligation will depend on the individual circumstances.



Draft guidance



Consultation

Expected public Expected

Guidance

consultation finalised guidance

Tranche 1

« False or misleading statements
» Conflicts of interest
« Maintaining confidentiality

Early August Late September
(4-week consultation)

Tranche 2 /
* Record keeping Early November
« Competence Late August

* Quality management systems (6-week consultation)

* Informing clients of relevant matters

Tranche 3

Upholding standards and promoting September November

ethical standards (4-week consultation)




Public consultation

We've released draft guidance to help
tax practitioners understand the
additional obligations.

This guidance is currently open for
public consultation, and we welcome
submissions on our 2 products by

3 September 2024 at
tpbsubmissions@tpb.gov.au.

Submissions will be considered prior
to the guidance being finalised.



mailto:tpbsubmissions@tpb.gov.au

False or misleading statements



Requirements of the Determination

Making false, incorrect
or misleading
statements

Correcting false,
incorrect or
misleading statements

Must not make, prepare, permit or direct
someone to make or prepare a statement.
To the TPB, Commissioner or another
Australian government agency.

That is false, incorrect or misleading in a
material particular (including by omission).

As soon as possible after becoming aware
of a false, incorrect or misleading
statement to the TPB or Commissioner.
Take all reasonable steps to correct the
statement, otherwise notify the TPB or
Commissioner.




Statements to the Commissioner N

A statement for the purposes of the TASA is anything that is disclosed for a
purpose connected with a taxation law orally or in writing, including:

« statements prepared for, or made in:
 correspondence
« aregistration and/or application form
e any taxation document

e an activity statement

« an amendment request or any other communication; and

« statements made by omission.



Statements to the TPB N

In addition to statements prepared for or made to the Commissioner, the
Determination also captures statements prepared for or made to the TPB,
including:

* under the notification requirements contained in the TASA
* inresponse to formal and informal information requests made by us
* Dby tax practitioners through MyProfile; and

* in any other communication.




Know or ought reasonably to know

The phrase ‘know or ought reasonably
to know’ has 2 elements.

e First, the term ‘know’ refers to
actual knowledge.

« And second, the phrase ‘ought
reasonably to know’ extends to
where the existence of that matter
could be discovered by a
reasonable person in the same
position as the person, making
reasonable enquiries.




Correcting a false or misleading statement

You must take all reasonable steps to:

« correct a statement you made
yourself, or permitted or directed
someone to make

* advise the maker of a statement
that the statement should be
corrected; and

« notify the TPB or Commissioner
where the maker of the statement
does not correct the statement
within a reasonable time.




Example 1 é

« Lottie is the sole director of a BAS agent company.

* One of the employees, Skye, is the only BAS agent making up the
sufficient number.

« Skye advises Lottie and the TPB that she is resigning to start her own
business.

» Lottie falsely provides the TPB with the name and registration number of
another BAS agent in order to meet the sufficient number requirement.

» The provision of the false statement is material, as it relates to the
company's ongoing eligibility as a BAS agent.



Example 2 é

Archie was approached by Carter to provide tax agent services to 10
individuals.

Archie did not ask for any proof of identity documentation to verify the
identities of the individuals, nor did he take any steps to verify Carter’s
identity and authority to represent the individuals.

Archie noticed there were discrepancies.

Archie ought to reasonably have known that statements he made to the
ATO on behalf of the individuals were false in a material particular.

It was found that the claims made on behalf of the individuals were
fraudulent.



Managing conflicts of interest and
maintaining confidentiality in dealings
with Government



Obligations under section 20 of the determination

Activity undertaken
for an Australian
government agency

4

In a professional capacity

Element 1 Element 2
ldentify and document Disclose details of
material conflict of material conflict of
RIEES interest

Element 3
Manage, mitigate and,
where possible, avoid

material conflict of

interest



\ e
Conflicts of interest ™ 4=

A conflict of interest may be direct or indirect, and real or apparent (or
perceived):

A real conflict of interest arises where you have multiple competing
interests and cannot objectively and impartially act in one of the
interests.

An apparent conflict of interest arises you have multiple interests, and

the nature of those interests are such that they give rise to a reasonable
perception by the public that one interest could possibly impact the
motivation to act for another interest.



04,

Material conflict of interest = 4=

A material conflict of interest may arise in circumstances that include, but are
not limited to — where you:

are engaged by a government agency to consult on proposed Government
law reform

may benefit or gain financially from the engagement with the government
agency directly or indirectly

misuse confidential information obtained in dealings with Government

interfere in Government decision making.



Identifying a conflict of interest

Keep adequate records of any conflict
of interest identified in connection with
an Australian government agency.

Record the conflict of interest as soon
as possible and practicable after it’s
identified.

The record should contain sufficient
details of the conflict of interest,
including details of the materiality of it.




Disclosure of a conflict of interest i

« You must disclose the details of any material conflict of interest that arises
in connection with an activity undertaken for the agency as soon as you
become aware of it.

» |t extends to any material conflict of interest you are aware of that arises in
connection with any activity undertaken for the agency or in relation to any
activity undertaken for another government agency.

» Includes any conflict of interest of any employee, associate, contractor or
other relevant entity.



Example 3 é

Ann a reqistered tax agent and a tax partner at a large tax consulting
firm is asked to participate in a confidential consultation led by an
Australian government agency.

The draft legislation would apply to clients of large consulting firms.

Ann identified that her duty to her clients could be perceived as a
material conflict of interest.

She does not document this conflict of interest, nor disclose it to the
government agency. She also takes no steps to manage, mitigate or
avoid the conflict of interest.

In this situation, Ann has breached her obligation under the
Determination.




Obligations under section 25 of the determination
Activity undertaken for an Australian
government agency

Element 1
Do not disclose information received

Element 2
Do not use information received for
personal advantage




Disclosing information to a third party .

« Where you intend to disclose information to a third party we recommend,
prior to any disclosure, you clearly inform the government agency that
there will be a disclosure and obtain their permission.

« This may be by way of a signed letter outlining the information that is to
be disclosed and to whom the information is to be disclosed to.

« In all cases, you should outline the disclosures to be made, as well as
information about the entities that will have access to the information.

« Ultimately, you should use your professional judgment to assess if the
further disclosure was authorised, having regard to the circumstances.



Legal duty to disclose )

« Alegal duty to disclose can include providing information to:
« the TPB under a notice issued under the TASA

» acourt or tribunal pursuant to a direction, order, or other court
Process.

« The TASA, including section 25 of the Determination, does not affect the
law relating to legal professional privilege.

« You may consider seeking independent legal advice, including as to the
application of legal professional privilege.



Example 4 é

Thomas is authorised to disclose certain information in relation to activities
he is undertaking for Treasury to a core group within his firm.

It is stipulated how information is to be communicated, what information
can be disseminated, what information is to remain confidential, and for
what purpose information is to be used.

Throughout the engagement, Thomas discloses information to the group

and prints emails from Treasury in relation to the confidential round table

discussions, including confidential meeting papers, and provides those to
the group.

Thomas has breached the Determination for making disclosures of the
confidential information in @ manner that was not consistent with
Treasury’s authorisation.




Questions



Stay in touch with the TPB

m tpb.gov.au

. tpb.gov.au/contact

Australian enquiries
1300 362 829

Overseas enquiries
+61 26216 3443
Our enquiry lines are open

Monday to Friday 9 am to 5 pm
(Sydney time)

f facebook.com/TPB.gov

(]

IN linkedin.com/tax-practitioners-board
X twitter.com/TPB_gov_au

3 ‘outube.com/TPBgov



Disclaimer 0

The information included in this webinar is intended as a general reference for users. The information does not

constitute advice and should not be relied upon as such.

While the Tax Practitioners Board (TPB) makes every reasonable effort to ensure current and accurate information is
included in this webinar, the TPB accepts no responsibility for the accuracy or completeness of any material contained

in this webinar and recommends that users exercise their own skill and care with respect to its use.

Links to other websites may be referenced in this webinar for convenience and do not constitute endorsement of

material on those sites, or any associated organisation, product or service.

Copyright is retained in all works contained in this webinar. Unless prior written consent is obtained, no material may
be reproduced, adapted, distributed, stored or transmitted unless the reproduction is for private or non-commercial

purposes and such works are clearly attributed to the TPB with a copy of this disclaimer attached.
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